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MISCELLANEOUS NOTES. 



94 Virginia Reports. — The printing of this volume was delayed for lack of 
an appropriation for that purpose. The legislature, however, very promptly pro- 
vided the means, and the contract for printing has been let. The volume will 
probably appear in April, as the manuscript is already in the hands of the printer. 
It begins at November 19, 1896, and it is hoped will cover the period to the 
Staunton term in September, 1897. This volume would have been in the hands 
of the profession now, but for the lack of an appropriation to print it. As the 
publication entails little, if any, expense on the State, we trust that the legislature, 
now in session, will provide ample means for the publication of future volumes. 



The Legislature. — We hope to make arrangements to furnish our subscribers 
with copies of the more important acts of the legislature now in session, by pub- 
lishing such acts in future numbers. It is to be hoped that the present legislature 
will see to it that the ancient custom of delaying publication of the official volume 
of session-acts, for many months, is broken up, root and branch. We have already 
said much on this subject — indeed the outrage on the bar and on the people is 
such that it should not require mention. Every lawyer in the legislature knows 
how inconvenient and how inexcusable is the custom. Will not some live legal 
member confer a boon upon his brethren and a blessing upon his people, by in- 
troducing some measure which will accomplish the desired reform ? 



Apropos of the discussion, in our last issue, of the subject of actions for wrong- 
ful death, brought in a State other than that in which the wrong was committed, 
we publish elsewhere in this number the opinion of the Supreme Court of the 
United States in Stewart v. Baltimore & Ohio Railroad, handed down since the 
December number was issued. The distinction which the court makes between 
actions of this nature, as founded upon a wrong recognized at common law but not 
remediable because of the maxim actio personalis moritur cum persona, and actions 
founded upon circumstances not in themselves constituting a tort, but existing as 
causes of action solely by virtue of statute, seems to be novel, though well taken. 

On the general subject of actions for wrongful death occurring in another State, 
see Nelson v. 0. & 0. Raihoay, 88 Va. 971. 
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Elections — Voting — Ability to Bead the Constitution. — The Supreme 
Court of Wyoming, in Rasmussen v. Baker, 50 Pac. 819, construes the constitutional 
provision that "no person shall have the right to vote who shall not be able to 
read the Constitution of the State," as excluding all persons who cannot read the 
Constitution in the English language. The argument was made that the word 
"Constitution" signified those fundamental principles adopted by the people as 
the basis of government, and that these still comprised the Constitution though 
translated into a foreign tongue ; and hence, if the proposed voter could read the 
Constitution when translated into a foreign language, he was a qualified elector. 
The court held, however, that the word as used had a more restricted meaning, 
and must be confined to the written instrument, embodying the fundamental pow- 
ers of the government, in the form and language in which such instrument was 
promulgated by the people. 

Postmasters — Liability fob Money Embezzled by Clerk. — The extent 
of the liability of a public officer for public funds coming into his possession in 
the course of his official employment, is one upon which the courts have long 
been divided. The prospect of a reconciliation of the conflicting views is not en- 
couraging. One view is that he is bailee only, with the restricted responsibility 
of a bailee. Another line of decisions holds that he beeomes a debtor with respect 
to such funds, and must repay at all events. Others rest the decision of the question 
upon the terms of the officer's bond, or of the statute which regulates his duties. 

The most extreme case yet observed is that of United Stales v. Bryan, 82 Fed. 
290, in which a postmaster is held liable for funds embezzled by a postoffice clerk, 
though the clerk was appointed under the civil service rules, and there was no 
proof of negligence on the part of the postmaster. 

It is believed that such a decision cannot stand the test of reason, and that it 
will be reversed on appeal. A collection of authorities on the subject of the 
liability of public officers for public funds, will be found in 2 Va. Law Eeg. 457. 



Patent Cases — Incidental Question — Jurisdiction of State Court. 
In Pratt v. Paris Gaslight etc. Co. (18 Sup. Ct. 62), the United States Supreme 
Court was called upon for the first time to decide the question whether, in an 
action in a State court for the price of a patented machine, there was jurisdiction 
in the State court to entertain the defense that the patent was invalid and an in- 
fringement upon other patents, by reason of which the defendant was liable to suits 
for the infringement. The contentention was made that since the Federal courts 
have exclusive jurisdiction of "cases arising under the patent-right laws," under 
section 711 of the Judiciary Act, the State courts could not assume the determin- 
ation of the validity or invalidity of the patent. 

The court held that there was a clear distinction between a "case" arising 
under the patent laws and an incidental "question," arising collaterally, under 
such laws; "the former arising," says Mr. Justice Brown, as the organ of the 
court, "when the plaintiff in his opening pleading — be it a bill, complaint, or 
declaration — sets up aright under the patent laws, as ground for a recovery. Of 
such the State courts have no jurisdiction. The latter may appear in the plea, or 
the answer or in the testimony. The determination of such question is not beyond 
the competency of the State tribunals." 
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Plain Language from the Bench. — In enjoining the infringement of a 
trade-mark, in the case of Kathreiuer's etc. Co. v. Pastor Kneipp Medicine Co., 82 
Fed. 321, Judge Jenkins, of the United States Circuit Court of Appeals, uses the 
following language: 

" Upon the record, we are constrained to believe that the Pastor Kneipp Medi- 
cine Company, the appellee, was ' conceived in sin and brought forth in iniquity' ; 
that wrong attended at its birth, and that fraud stood sponsor at its christening, 
imposing upon the corporate child a name to which it was not entitled, and which 
it had no right to bear. The name of an eminent philanthropist was taken with- 
out his consent and against his protest. This assumption of name was a wrong 
which we cannot doubt a court of equity would, upon his application, have re- 
strained, even if the purpose of the corporation had been wholly innocent and 
praiseworthy; but here, it is clear, the name, the portrait and the fac simile signa- 
ture of Rev. Sebastian Kneipp were employed, not only without his consent and 
against his will, but were so assumed with a view to deceive the public, and to 
induce the belief that the product marketed and sold was prepared under his 
supervision, and offered to the public with his sanction. Under such circumstances 
equity will not hesitate to extend its preventive arm." 



The Law Course at the University of Virginia — Action of the 
Board of Visitors. — At a recent meeting of the Board of Visitors of the 
University of Virginia, attendance upon the Law School for two full sessions was 
made a prerequisite to the degree of Bachelor of Laws. But the Law Faculty 
was authorized to accept certificates of attendance and of work satisfactorily per- 
formed at other law schools, in lieu of one year's attendance, provided, that in order 
to obtain the degree, the applicant shall have passed a satisfactory examination 
before the Law Faculty upon all the subjects embraced in the course. A premature 
announcement of this action was made in our July number. 

This step we regard as a decided advance in the right direction. The law course 
at the University has been so much enlarged in recent years, that no student could 
properly master and digest it in a single year, and but few have attempted it. 
It usually requires the larger part of the student's first year to become familiar 
with legal terminology, and to fall into the way of legal investigation and legal 
thought. It is scarcely an exaggeration to assert that the average law student, 
during his second year, advances more than twice as far towards an acquaintance 
with the mysteries of the law, as during his first year. 

The extension of the course of legal study at the University two years ago, and 
the slight chance left open to the student to obtain the degree in a single year, 
produced the not unexpected result of reducing the attendance from 140 to 110 — 
a reduction of more than twenty per cent. The following year, the attendance 
increased to 119, and there are in attendance the present session 125. It is confi- 
dently believed that in the end the result will be an attendance larger than the 
Law School has yet known. The increased efficiency of the school should attract 
students from new fields, and the rolls of one session will be recruited not only 
from new comers but from the ranks of the first year students of the previous ses- 
sion, who return to complete the course. Formerly, nearly the entire attendance 
was recruited afresh each session. It is expected, therefore, that the new order 
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of things will not only enable the Law Department to turn out better equipped 
lawyers, but will add directly to the prosperity of the school. We heartily 
commend the action of the Board. 



National Banks — Liability or Directors. — The principle established by 
the majority opinion in Briggs v. Spaulding, 141 D. S. 132, with respect to the 
liability of directors of National Banks, is bearing its legitimate fruit. Following 
that case, it is held in Warner v. Penoyer, 82 Fed. 181, that directors who were 
most of them farmers, and none of them acquainted with details of banking, and 
possessing little knowledge of bookkeeping, might leave the entire management 
of the affairs of the bank to its cashier, who was a person of good reputation, 
without thereby becoming liable for the negligent performance or non-perform- 
ance of their duties, though the cashier squandered the assets in private specula- 
tion, and they might have discovered his delinquencies had they examined the 
books of the bank. 

Mr. Justice Harlan filed a dissenting opinion in Briggs v. Spaulding, in which 
Mr. Justice Gray, Mr. Justice Brewer and Mr. Justice Brown concurred, so that 
the court was nearly equally divided in that case. The dissenting opinion is char- 
acterized by great power and vigor, and the court may yet reverse itself on this 
important question and adopt the wholesome views of the minority. In contrast 
with the recent decision noted above, the following extract from Mr. Justice 
Harlan's dissenting opinion is refreshing : 

' ' We are of opinion that when the Act of Congress declared that the affairs of 
a national bank shall be ' managed ' by its directors, and that the directors should 
take an oath to ' diligently and honestly administer ' them, it was not intended 
that they should abdicate their functions, and leave its management and the 

administration of its affairs entirely to executive officers As to the degree 

of diligence and the extent of the supervison to be exercised by directors, there 
can be no room for doubt, under the authorities. It is such diligence and super- 
vision as the situation and the nature of the business requiries. Their duty is to 
watch over and guard the interests committed to them. In fidelity to their oaths, 
and to the obligations they assume, they must do all that reasonably prudent and 
careful men ought to do for the protection of the interests of others intrusted to 

their charge A banking corporation, publicly avowing that its business 

was to be wholly administered by executive officers, and that the directors would 
have nothing in fact to do with its management, would not long retain the confi- 
dence of stockholders and depositors ; a fact which, of itself, shows that the 
abdication by directors of their duties and functions not only tends to defeat the 
object for the creation of such an institution, but puts in peril the interests of the 
stockholders and depositors." 



A Lawyer in His Own Case. — If the lawyer who represents himself has, 
according to the proverb, a fool for a client, the converse is equally true, and 
the client is every whit as unfortunate in the selection of his counsel. This truth 
finds illustration in the recent North Dakota case of Root v. Rose, 72 N. W. 1022. 
An attorney, who had been punished for contempt and then disbarred for other 
sufficient cause, conceived the idea of an action for damages. His blood was up, 
and he was not a person of half-way measures. So he bearded the court and 
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all its satellites, by bringing his action against the judge who convicted, the 
State's attorney who prosecuted, the clerk who entered up the judgments, and 
the sheriff who arrested him. But he employed himself as counsel. Fatal mis- 
take ! Let the Supreme Court of the State describe the character of the com- 
plaint that he drew: 

"The complaint in this cause presents, upon a superficial reading of it, a strange 
medley of conspiracy, false imprisonment, malicious prosecution, slander, and 
other unlawful invasions of the plaintiff's rights. Distinct causes of action succeed 
each other in rapid succession, each making its separate claim for heavy damages 
for the wrong it essays to charge against the parties to this alleged conspiracy, the 
defendants in this case. If the sufficiency of the pleading is to be tested by the 
number and character of the adjectives employed by the pleader, if a marshalling 
of a formidable array of intense epithets can obscure or change the character of 
the facts which are spread upon the face of the complaints, or alter the legal rules 
which apply to such facts, then, indeed, has the plaintiff stated a cause of action 
entitling him, if sustained by evidence, to the recovery of very heavy damages. 
A dark and foul conspiracy has been formed and executed by the defendants, hav- 
ing for its object the malicious prosecution of the plaintiff, his unlawful arrest, his 
incarceration in a noisome prison, the defamation of his character, and the wresting 
from him of the privilege of following the profession of the law for a livelihood 
by accomplishing his disbarment. So runs the complaint in its theory. But when 
we read its admitted facts in the light of legal principles hoary with time, and of 
universal recognition, we can find nowhere within its four corners any charge of 
an actionable wrong." 

In other words it was pyrotechnics, but it wasn' t pleading I 



Seduction Under Pbomise of Makriage— Offer to Mabry, no Defence. 
In many of the States, as in Virginia, the subsequent marriage of the parties is a 
plea in bar to an indictment for seduction under promise of marriage. (Virginia 
Code, sec. 3679). It is very generally held that a mere offer to fulfill the promise, 
on the part of the seducer is not sufficient. Nothing but an actual marriage will 
suffice. 

The most recent case on the subject is State v. Wise (Oregon), 50 Pac. 800. The 
substance of the opinion is contained in the following extract : 

"The statute provides that a subsequent marriage of the parties is a defence lo 
a prosecution for seduction (1 Hill's Ann. Laws, sec. 1863), but it does not provide 
or contemplate that the guilty party shall escape punishment, when he finds the 
doors of the penitentiary about to open to him, by a mere offer of marriage, unless 
it is accepted by the injured female. The authorities are practically unanimous 
that nothing but an actual marriage is, under a statute like ours, a bar to the 
prosecution. Slate v. Thompson, 79 Iowa, 703 (45 N. W. 293); State v. Mackey, 
82 Iowa, 393 (48 N.W. 918); State v. Sauerkemper (Iowa) 64 N. W. 609; State 
v. Brandenburg, 118 Mo. 181 (23 S. W. 1080) ; People v. Samonset, 97 Cal. 448 
(32 Pac. 520); State v. Whalen (Iowa) 68 N. W. 554. The decision from the 
Court of Appeals of Kentucky ( Com. v. Wright, 27 S. W. 815 ), that an offer of 
marriage is sufficient, is the only case to which our attention has been called, or 
which we have been able to find, holding such a doctrine ; and the court cites no 
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authorities to support its position, nor does it make any reference to the adjudica 
tions in other jurisdictions upon the question, and, so far as we can ascertain, its 
judgment has not been approved elsewhere. It proceeds upon the theory that 
the statute is only designed to compel the seducer to fulfill his promise, and not 
to punish him for a crime against good morals and common decency. But, as we 
take it, the gravamen of the offense is the act of seducing and debauching an 
unmarried female, of previous chaste character, under or by means of a promise 
of marriage; and the crime is complete as soon as the act is' accomplished, 
although a subsequent marriage is by statute a bar to a prosecution. But a refusal 
by the prosecutrix to accept an offer from the seducer to marry her is no defense'; 
for, as said by Mr. Justice Kothrock in Stale v. Mackey, supra : ' She may have, 
and no doubt often has, good reasons for refusing to accept his offer. His conduct 
may be such after he has accomplished his purpose as to make him unworthy of 
an alliance, even with the woman he has seduced. His offer of marriage is not a 
bar to the indictment. Nothing less than an actual marriage isa bar to the prose- 
cution.' There was no error of the court in its ruling upon this point." 



Libel — Charge of Pleading Statute or Limitations. — It is held in 
Hollenbeck v. Hall, 72 N. E. 518 (Iowa), that to publish of one that he contests 
an honest debt and " cowardly slinks behind the statutory limitation," does not 
constitute a libel. The ground upon which the decision is based is that the statute 
of limitations is favorably regarded by the law, and it cannot be libellous to charge 
one with doing what the law approves. The court said, in part: 

" ' Defamation ' is defined by Webster as ' the taking from another's reputation.' 
Odgers, in his work on Libel and Slander, says: ' Words which produce any per- 
ceptible injury to the reputation of another are called defamatory.' It is 'a false 
publication calculated to bring one in disrepute.' Cooley, Torts, 193. The 
derivation of the word leaves no doubt as to its meaning. Was there anything in 
the letter injurious to the good name of the plaintiff) or tending to bring him into 
disrepute ? It is not dishonorable to be indebted to another, nor is it libellous to 
publish of another that he owes money. Beg. v. Coghlan, 4 Fost. & F. 316. To 
be in debt is very common, and to be unable to make payment does not necessarily 
involve moral turpitude. Nor is the debtor's reputation brought in question by 
making a defense which the law sanctions, and which rests on sound reason and 
long experience. Formerly, pleading the statute of limitations was looked upon 
with disfavor. Lord Mansfield remarked in Quaniock v. England, 5 Burrows, 
2630, 'that, in honesty, a defendant ought not to defend himself by such a plea.' 
The statute is now generally conceded to be beneficial, and the defense as legitimate 
as any other. As said by Justice Story in Spring v. Gray, 5 Mason, 523, Fed. 
Cas. No. 13,259: 'The defense, therefore, which it puts forth, is an honorable 
defense, which does not seek to avoid the payment of just claims or demands, 
admitted now to be due, but which encounters, in the only practical manner, such 
as are ancient and unacknowledged, and, whatever may have been their original 
validity, such as are now beyond tjie power of the party to meet, with all the 
proper vouchers to repel them. The natural presumption certainly is that claims 
that have been long neglected are unfounded, or, at least, are no longer subsisting 
demands. And this presumption the statute has erected into a positive bar. 
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There is wisdom and policy in it, as it quickens the diligence of creditors, and 
guards innocent persons from being betrayed by their ignorance, or their over- 
confidence in regard to transactions which have become dimmed by age.' See 3 
Pars. Cont. 61 ; Penley v. Waterhouse, 3 Iowa, 418. It cannot be libellous to accuse 
one of doing what the law approves. In Homer v. Engdhardt, 117 Mass. 539, it is 
held that to accuse one of availing himself of the prohibitory liquor law, in order 
to defeat an indebtedness for liquor sold, is not libellous, the court remarking that, 
' the plaintiff having the right to make this defense, it is not libellous to publish 
the statement that he had done so.' Bennett v. Williamson, 4 Sandf. 60, is precisely 
in point. Since the law recognizes this defense as legitimate and honorable, to 
accuse one of making it would not amount to defamation. Bish. Non-Cont. Law, 
sec. 283." 

Admission to the Bar in Colorado. — To entitle an applicant to an exami- 
nation as an attorney in Colorado, he must prove, by his own affidavit, and other- 
wise if required, to the satisfaction of the committe of law examiners : 

" (a) That he is a citizen of the United States 21 years of age, stating his age, 
and a resident of the State, stating his address, and that he has not been examined 
for admission to practice and been refused admission and license within one year 
immediately preceding, and has during said year diligently prosecuted the study 
of law. 

" (b) That he has studied law in the manner and according to the conditions 
hereinafter prescribed for a period of two years, and that he is the same person 
mentioned in his preliminary papers, except that persons who have been admitted 
as attorneys in the highest court of original jurisdiction of another State or coun- 
try, and have remained therein as practicing attorneys for at least one year, may 
de admitted to such examination after a period of law study of one year within 
this State. 

"Applicants for examination shall be deemed to have studied law within the 
meaning of these rules only when they have complied with the following terms 
and conditions, viz.: 

" (a) The provisions for requisite periods of study must be fulfilled by serving 
in this State a regular clerkship in the office of a practicing attorney of the 
Supreme Court of this State after the age of 18 years, or after such age, by attend- 
ing an incorporated law school or a law school connected with an incorporated 
college or university, whose standing shall be approved by the committee organized 
with competent instructors and professors, in which instruction is regularly given, 
or after such age, by pursuing such course of study, in part by attendance at such 
law school, and in part by serving such clerkship. 

" (b) The one year of law study prescribed by subdivision 2, section 4, for 
applicants who have been admitted to the bar of another State or country, shall 
be pursued after said practice for the period of one year in said State or country 
has been completed. 

" (c) Applicants who are not members of the bar as above prescribed, shall 
present a thirty-count certificate from the regents of the university of the State of 
New York, or shall satisfy said committee that they graduated from a high school 
or preparatory school whose standing shall be approved by the committee, or 
were admitted as regular students to some college or university, approved as afore- 
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said, or before entering upon said clerkship or attendance at a law school, or 
within one year thereafter, or before September 13, 1898, they passed an examina- 
tion before the State superintendant of public instruction, in the following subjects : 
English literature, civil government, algebra to quadratic equations, plane geome- 
try, general history, history of England, history of the United States, and the 
written answers to the questions in the above named subjects shall be examined 
as to spelling, grammar, composition and rhetoric. The said examinations shall 
be conducted in connection with the regular county examinations of teachers. 



Liability op Shareholders— Payment in Property at Inflated Value. 
The opinion in the case of Oates v. Tippecanoe Stone Co. (Ohio), 48 N. E. 285, 
enunciates some wholesome doctrines with respect to the liability of corporators 
who form a corporation for the purchase and operation of property owned by 
them as individuals, when it is stocked in at an inflated value. The defendants 
had been partners in the ownership and operation of a stone quarry. They decided 
to become incorporated and accordingly procured a charter, fixed the capital stock 
at $75,000, and issued the entire stock to themselves in proportion to their respective 
interests in the partnership, in payment of the purchase price of the property 
and business, valuing the same at $75,000, though in fact worth but half of that 
sum. They appear to have acted in good faith, without fraudulent intent. The 
corporation subsequently becoming insolvent, a suit was instituted on behalf of 
the creditors to compel the original shareholders (who still held their stock) to 
pay into the corporate treasury the difference between the nominal price they had 
paid and the actual value of their several interests — in other words, to make good 
their representation to the public and to creditors that the corporation had a 
capital stock of $75,000. In holding that the shareholders were so liable, the 
court said : 

" Doubtless the inference to be drawn from this transaction is that the corpora- 
tion agreed to accept his [one of the partners'] interest in the partnership property 
in full payment of the shares of its stock he had subscribed, and it is equally infer- 
able from this transaction that he would not have subscribed for these shares had 
the subscription not been so payable. However, the utmost formality would have 
added no sanction to such an agreement. The directors might have formally 
voted to buy this property at the estimated price, and to issue paid-up shares of 
its stock in payment, and entered upon their minutes a resolution to that effect. 
Nevertheless, the courts would sweep aside these formal acts and view the trans- 
action as it actually occurred, when it would have appeared that it was the result, 
not of any actual negotiations between him and representatives of the corporation, 
but of a previous contract made by the three partners among themselves, by 
which the partnership property was to be estimated at double its actual value, a 
corporation formed, and this property transferred to it at this inflated value, and 
fully paid up shares of stock issued to the partners, or, as they might direct, in the 
proportion that they were interested in the partnership property. Although this 
may all have been done in the utmost good faith, and without an evil intention 
towards those who, by subsequently dealing with the corporation, might become 
corporate creditors, nevertheless the fact remains that these corporators held out 
to the world that the concern they had created and represented had a fully paid 
up capital of $75,000, whereas in fact its capital was one-half that sum only. 
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They might have honestly believed that a career of prosperity lay before the 
enterprise which they had thus launched upon the commercial world, yet they 
cast upon others a considerable share of the risks that might attend it. Notwith- 
standing the frequency with which corporations are created with fictitious capital, 
persons who have occasion to deal with one organized under the laws of this 
State, and doing business within its borders, are not bound to anticipate this con- 
dition of its affairs, but may assume that it is what it purports to be. This attempt 
by McLain and his associates to dispose of their property, at a fictitious or inflated 
value, to a corporation of their own creation — one designed and brought into 
existence chiefly for that purpose — should be regarded as a fraud upon the subse- 
quent creditors of the concern, although no evil intent accompanied the trans- 
action; and the difference between the actual and the inflated value of the 
property so conveyed should be deemed unpaid subscription upon the stock issued 
in this way, whenever necessary to protect the rights of the corporate creditors. 
What might be the rights of a creditor, who, with full knowledge of the acts of 
these corporators, and of the inflated value of the property transferred to the cor- 
poration, chose to extend credit to the concern, we need not inquire, for that 
question is not raised in the record. Judgment affirmed." 



What Constitutes Champerty. — The Supreme Court of the United States 
has recently given a decision in Peck v. Henrick, 17 Sup. Ct. Eep. 927, upon the 
interesting point, not often raised, as to what constitutes champerty. In this case, 
the title to piece of land was conveyed to the plaintiff as trustee ; all costs of 
obtaining possession of it were to be borne by him ; and in the event of its being 
obtained the trustee was to receive 33J per cent of the proceeds "after paying all 
expenses, costs, and expenditures" out of his share. The decision of the court 
that this agreement is champertous seems plainly right. According to Black - 
stone, 4 Commentaries, 124, and also the later cases, such as Ry. Co. v. Brady, 57 
N. W. Rep. 767 (Neb.); Land Co. v. City of Superior, 67 N. W. Rep. 38 (Wis.), 
there are three elements necessary to constitute the offence. First, and this is 
common to all forms of maintenance, the absence of any other interest in the case 
on the part of the champertor than that arising from his champertous contract ; 
second, the assumption by the champertor of all expenses in conducting the case ; 
third, a previous agreement for his remuneration from the proceeds of the suit. 
The present case combines these three elements. 

The general ground upon which the legal condemnation of champerty rested, 
and still rests, is that of public policy. It may be questioned, however, if the 
common law offence of champerty, as we know it to-day, whether regarded from 
an historical or from a practical point of view, deserves to be considered as a liv- 
ing part of the law. Historically, the nature of the offence, the evil against 
which the law is directed, have in large part changed. If the language of the 
statute of 1 Ed. III. c. 14, and of Hawkins, 1 C. P. 462, sec. 38, is to be regarded, 
it seems that originally the taint of champerty was not due to any feeling that 
there was evil in the increase of lawsuits per se. It was owing to the fear that the 
purchasing and conducting of suits " b3' a great man of the realm " would have 
a "manifest tendency to oppression." To-day oppression, or illegal influencing 
of the courts, is out of the question, and the condemnation of champerty arises, as 
the tone of the case under discussion shows, from the feeling that it is undesirable 
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for the courts to be annoyed by the multiplication of suits brought by persons 
with no interest of their own. 

Admitting, however, that champerty, in its changed modern significance, is still 
objectionable, of what practical efficacy is the law of champerty as it stands 
to-day ? Owing to the need of combining the three elements above mentioned, 
the question of whether or not an agreement is to be held champertous seems one 
of terminology. On the authority of this present case, a contract providing that 
an attorney is absolutely to receive 33J per cent of the gain resulting from the 
suit is champertous, provided the other two elements be present. An agreement 
which reads that the attorney shall receive a fee contingent on and proportioned 
to the amount recovered is free from this taint. Ramsey v. Trent, 10 B. Mon. 
( Ky. ) 341 ; Major v. Oihson, 1 Patt. & A. 48. Such being the case, it would 
seem that, to an attorney bent upon carrying out an affair of this nature, the law 
in regard to champerty would prove no great obstacle. — Harvard Law Review. 



The Central- Law Journal thus speaks editorially of the recent case of Hopkins 
v. The Oxley Stave Company, decided by the United States Circuit Court of Appeals, 
involving the legality of a boycott. 

" No more important opinion of court has, in recent years, been rendered than 
that of the United States Circuit Court of Appeals, Eighth Circuit, in the case of 
Hopkins v. The Oxley Stave Company, on appeal from the United States Circuit 
Court of Kansas, The case involved, in substance, the validity of a conspiracy 
in the nature of a boycott, and the suit was by injunction to prevent the defendants 
(appellants above), a labor organization, from conspiring to carry out a boycott 
against the plaintiff which had for its purpose the compelling of plaintiff to with- 
draw from use a newly invented machine for hooping barrels, the objection thereto 
on the part of the boycotters being that it materially lessened the number of em- 
ployees required in that department. Thus it will be seen that the principle 
involved was the right of a labor organization not only to strike against the use of 
new machinery, but also to institute a general boycott of the firm as a means of 
compelling its surrender. The court through Judges Thayer and Sanborn held, 
in effect, that a boycott was not a legal weapon, and that the company boycotted 
was entitled to an injunction against the association and their sympathizers, 
restraining them from injuring its businesss. The opinion of the court by Judge 
Thayer is a model of its kind, clear, logical and convincing. Though almost too 
long for our columns, we hope shortly to be able to publish it in full. The ques- 
tion before the court, as stated by Judge Thayer, was, whether the agreement 
entered into by the members of the associations to boycott the contents of all 
staves, casks, barrels and packages made by the Oxley Stave Company which were 
hooped by machinery, was an agreement against which a court of equity can 
relieve, preventive or otherwise. Answering this in the affirmative, he says, in 
substance, that the object Qf the boycott was to interfere with the plaintiff's business 
and to deprive him of the right to conduct his business as he thought proper, and 
that while conceding the right of individuals to form labor organizations for the 
protection of the interests of laboring classes, yet that the courts and society in 
general, has, as a rule, condemned boycotts. The right of an individual, he says, 
to carry on his business as he sees fit, and to use such implements or processes of 
manufacture as he desires to use, provided he follows a lawful avocation and con- 
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ducts it in a lawful manner, is entitled to as much consideration as his other 
personal rights, and the law should afford protection against the efforts of powerful 
companies to roh him of that right and coerce his will by intimidating his custom- 
ers and destroying his patronage. The court cites and reviews at length the 
following cases: Springfield Spinning Co. v. Riley, 6 Eq. Cas. 551; Tempertonv. 
Russell, 1 Q. B. L. R. 715; Ban- v. Essex Trades Council (N. J. ), 30 Atl. Rep. 881; 
Hilton v. Eekersley, 6 E. & B. 47; Old Dominion Steamship Co. v. McKenna, 30 Fed. 
Rep. 48 ; Casey v. Cincinnati Typographical Union No. 3, 45 Fed. Rep. 135 ; Thomas 
v. an. N: 0. & T. P. Ry. Co., 62 Fed. Rep. 803; Arthur v. Oakes, 63 Fed. Rep. 
310; Carew v. Rutherford, 106 Mass. 1; Walker v. Cronin, 107 Mass. 555; State v. 
Glidden, 55 Conn. 46; Vegeluhn v. Gunter (Mass. ), 44 N. E. Rep. 1077 (43 Cent. 
L. J. 464 ). The following cases relied upon by those opposing the issuance of 
an injunction were distinguished by the court: Mogul Steamship Co. v. McGregor, 
23 Q. B. Div. 598 ; Continental Insurance Co. v. Board, 67 Fed. Rep. 310 ; Bohn 
Mfg. Co. v. Mollis, 54 Minn. 223. Judge Caldwell dissents from the majority of 
the court in a vigorous opinion of great length, in which lie inveighs against the 
evils of trusts and other combinations of capital, and attempts to show that boy- 
cotting if peaceable and orderly is as innocent as a strike. He starts out with the 
proposition that inasmuch as a refusal of an individual to buy or handle goods of 
a certain party is concededly legitimate, such action can be no less lawtul if adopted 
by two or more parties in combination. Much of what he says may be considered 
in the light of a judicial sermon upon popular wrongs, though he attempts to 
show that the authorities on the law of the question are not all against him. He 
takes special comfort in the language of the dissenting opinion of Mr. Justice 
Holmes, in the Massachusetts case of Vegelahn v. Gunter, 44 N. E. Rep. 1077 (43 
Cent. L. J. 464). It may be observed that, so far, boycotting has been upheld 
only in dissenting opinions, and beyond exciting surprise and wonderment that a 
jurist of Judge Caldwell's caliber could be capable of giving his approval to so 
questionable an industrial expedient, his opinion will have little weight to change 
the strong current of judicial utterance on the subject." 

Illegal Contracts — Compounding Crime — Essentials op Proofs. — It is 
well settled that a contract the consideration of which, in whole or in part, is an 
agreement to compound, suppress or stifle a criminal prosecution for a felony, is 
against public policy and void. Gardner v. Maxey, 9 B. Mon. 91 ; Clark v. Pomeroy 
12 Allen, 557; Town of Hinesburg v. Sumner, 9 Vt. 23 (31 Am. Dec. 599 and note, 
where the authorities are collected). Nor is the rule confined to felonies; it 
applies as well to misdemeanors which concern or affect the public. Jones v. Rice, 
18 Pick. 440 (29 Am. Dec. 612); 2 Chitty Cont. 991; 1 Daniel Neg. Instr. (4th 
Ed. ) 196a; cases cited in note 31 Am. Dec. 601, 603. 

It is very generally held, however, that where there is in fact a good consider- 
ation for the contract outside of the agreement not to prosecute, such a defense 
will not prevail unless it appear either that a criminal prosecution has been 
already set on foot, or that the crime has been actually committed. In other 
words, the intent to compound a crime, accompanied by an agreement not to prose- 
cute, does not vitiate the contract, unless a prosecution is actually pending or the 
crime has been in fact committed. Hence a plea is bad which fails to allege one 
or the other of these circumstances, or circumstances amounting to fraud or 
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coercion. Steuben County Bank v. Matthewson, 5 Hill (N. Y. ) 249; Cheltenham 
Fire Brick Co. v. Cook, 44 Mo. 29; Partner v. Kirschner, 169 Pa. St. 472 (47 Am. 
St. Kep. 925). See 1 Daniel Meg. Instr. 196a, contra. 

In the recent case of Columbia Lodge etc. v. Manning (N. J.), 38 Atl. 444 
(October 16, 1897), the question whether there must be a prosecution pending or 
else proof of a crime actually committed, was squarely presented, and decided in 
the affirmative. The court thus dealt with the question: 

"The execution of the bond and mortgage having been proved, the burden of 
establishing its illegality was upon the defendants; and the main question which 
arose at the hearing was whether the defendants, in order to establish the illegality 
of the bond, were not obliged to show by satisfactory evidence that the crime of 
embezzlement had been in fact committed. There was sufficient proof that the 
complainant, through its directors or agents, charged or asserted that the crime 
had been committed, and that the bond and mortgage in question were given upon 
the agreement of complainant that no criminal prosecution would be made, and 
were delivered upon such understanding with Manning on behalf of Melick, who 
had fled, probably to escape arrest. But at the time of giving the bond and 
mortgage no criminal prosecution had been actually commenced, nor had any 
indictment been found, and defendants failed to offer evidence sufficient either to 
convict Melick of the crime of embezzlement or to show that at the time of giving 
the bond and mortgage a crime had been in fact committed for which Melick could 
have been prosecuted. If a criminal prosecution had been in fact pending at the 
time, either by the finding of an indictment or otherwise, then the public interest 
in the prosecution of the actual pending charge was of such a nature as to avoid 
any security for a debt given upon an agreement for the stifling of the pending 
prosecution, even though the debt thus secured was due. But the question here 
is whether, in the absence of pending criminal proceedings or of an indictment, 
sufficient proof must be made in the case that in fact the crime had been com- 
mitted, or whether the mere intention of the parties to compound what is charged 
or supposed to be a crime is sufficient to avoid a security given for a debt which is 
honestly due. Defendants' counsel claim that the security is avoided simply by 
the illegal or criminal intention of the parties to compound a crime, and that the 
agreement not to prosecute, founded on this intention, is sufficient to invalidate 
the security. The authorities, however, are against this view, and hold that, 
where criminal proceedings are not pending, the actual commission of the crime 
alleged to have been compounded must be alleged and proved. The cases are 
collected in 3 Am. & Eng. Enc. Law, 404, the leading case being Bank v. Matthew- 
son (1843), 5 Hill, 249. This was an action on a bond, and a plea in bar alleged 
that the bond was given under an agreement to discharge a person — one Wash- 
burn — arrested by plaintins under civil process founded on a charge of obtaining 
money on a forged note, and to surrender the note, discharge the person arrested, 
and forbear to prosecute him for forgery. The plea failed to aver that the crime 
of forgery had been in fact committed, and, in the absence of any pending criminal 
proceedings, the plea was held no answer to the action, the court saying that it 
was not possible to sustain the plea if it came short of averring the actual com- 
mission of the crime. The doctrine settled by this case is that, where no criminal 
proceedings are actually pending, the actual commission of the crime alleged to 
have been compounded is one of the facts at issue in the cause, and necessary to 
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be alleged, and satisfactorily proved, in order to make out the defense of illegality. 
The same doctrine is held by the later cases. Plant v. Ounn (1874), 2 Woods, 
372 (19 Fed. Cas. 800, 803); Catlin v. Henton (1859), 9 Wis. 476. Whether the 
proof in the civil cause of the commission of the crime alleged to be compounded 
must be such as would be sufficient to convict on a criminal charge, or whether a 
preponderance of proof is sufficient for the purpose of the civil suit, may be an 
open question on the authorities; some of them holding that a preponderance of 
evidence is sufficient. This latter doctrine would seem to be in line with the 
decision of our own courts in an analogous case. Kane v. Insurance Co. (1877), 
39 N. J. Law, 697." 

It is no doubt true that where the sole consideration for the contract is an 
agreement not to prosecute, the defense might be set up, whether a prosecution 
were pending or a crime had been committed or not. Such a contract is founded 
on little else than blackmail. It is believed that this distinction will be found to 
have existed, if not expressly noticed, in the few cases which appear to be opposed 
to the doctrine announced in the New Jersey case. Compare Moeckly v. Qorton, 
78 Iowa, 202; Bibb v. Hitchcock, 49 Ala. 468 (20 Am. Bep. 288). 



Judicial Gowns. — We are indebted to the American Law Review for the fol- 
lowing extract from the recent address of the president of the Illinois State Bar 
Association, on the subject of judges wearing gowns: 

" I will venture to say that none of you ever entered the Palace of Justice in 
Paris, the Westminster Hall in London, or the Chamber of the Supreme Court of 
the United States at Washington, without yielding insensibly, perhaps, to the 
feeling that the judicial gown was appropriate to such a place; without recognizing 
that appropriate judicial attire did direct the mind of the observer to the fact that 
the men before him were an elect body, and one engaged in a different service, a 
nobler calling, than that of the majority of their fellow-men. 

" If such reflections are inspired in you who are accustomed to school your 
feelings and emotions, how much stronger must the inspiration be upon the mass 
of the people; and if such be the impression, then it would seem that the judicial 
office must be dignified by the wearing of the robe. 

"It is fitting that those who administer justice for the people, should surround 
their office with such attributes as may dignify it, such circumstances as may at all 
times call the attention of the beholder to the high calling in which they are 
engaged — the highest known to man — that of doing equal and exact justice 
between man and man. From the days of Solomon the robe has been the vestment 
of the judge. As well make the army of this republic march without its banners 
as to deny to its courts the robe of office. The flag does not fight, the robe does 
not pronounce decisions, but both appeal, and in like manner, to the sentiment of 
the people. The flag expresses the militant patriotism of the republic; the robe 
says to the observer: 'At this shrine justice is enthroned, and justice will be done 
though the heavens fall.' " 

We can hardly hope that the time is near at hand when the judges of Virginia 
will by law be required to robe themselves, but we could heartily wish it. JN'or 
would we confine it to the judges of the Court of Appeals, but extend it to the 
judges of the circuit and corporation courts — for it is with these courts that the 
people come most in contact, and in these that the dignity of the judicial station 
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is most apt to be lost sight of. Aside from impressing the people with the dignity 
and the majesty of the law, the effect of the robe is reflexive, and operates to 
impress the judge himself with the dignity of his station, and to remind him that 
while he is upon the bench he should, as far as he is able, lay aside all the preju- 
dices and weaknesses of the man, and, substituting for these the dignity, the 
purity, the single-mindedness of the judge, he should hold the scales of justice 
with clean and even hands. 

The argument against the vesting of the judges — that it is undemocratic — that 
it smacks of royalty and is out of keeping with -republican simplicity — is one that 
strongly appeals to the popular mind, and one which in the mouth of a demagogue 
is all powerful. 

The flag, the uniform, the plumes and the pomp and circumstance which are 
characteristic of things military, are not considered undemocratic, nor as marking 
the soldier as a being superior to his fellows. These answer a wise purpose. 
Men in uniform, with military trappings, will not only make better fighters, but 
will inspire greater respect and greater terror in the enemy. A dozen men in 
brilliant uniform, with flag and fife and drum, though but raw recruits, will awe a 
mob of a hundred. Nothing so tends to keep alive interest in the numerous 
voluntary societies, secret and otherwise, or so impresses the public with their 
importance, as their gorgeous regalia. The fact is, that republican simplicity 
heartily approves of form and ceremony, and insignia of office, if once brought to 
understand their proper purpose. 

Even in democratic Virginia, we fully appreciate the importance of maintaining 
the dignity of our courts, and thus impressing the people with a wholesome respect 
for the law. The judge is addressed by the title of " Your Honor," as if he were 
more honorable than the lawyers in the bar or the people behind the bar. The 
proceedings are required to be decorously conducted, and the judge upon the 
bench is both judge and jury to punish any breach of decorum. This does not 
imply that the man on the bench is of better blood, or entitled to more respect 
than other men, but that for the time being he represents the majesty of the law. 
If this added dignity were not present, and this immunity from disrespect were 
not exacted, the law itself would soon fall into contempt. Nobody calls this 
undemocratic, or a departure from republican simplicity. If the wearing of a 
simple but distinctive dress would further add to the dignity of the judge and of 
the proceedings, and in consequence to the respect for the law, represented in the 
person of the judge (and to our minds there can be no doubt about it), then it is 
most desirable. Certainly a judge in a clean, decorous and distinctive uniform, 
more fitly represents the purity and the nobility of the law, both in a subjective 
and objective sense, than if he wore the ordinary dress of the lawyers and litigants 
by whom he is surrounded. 

But as the American Law Review suggests, republican institutions will not be 
greatly shaken if the judges shall continue to come into court unrobed, nor would 
we be likely to drift into the ills of effete monarchies if they came into court 
dressed in gowns. 

We may remark, and not ludicrously, that if the salaries of the judges in Vir- 
ginia are to remain at presents rates, the robe would be a godsend, as it would 
cover a multitude of patches and threadbare spots. 
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Constitutional Law — Conclusiveness of Enrolled Bills. — Where the 
legislative journals expressly recite conformity to constitutional requirements, it 
is probably settled law that such recitals cannot be contradicted by evidence 
aliunde. Wise v. Bigger, 79 Va. 269; U. S. v. Ballin, 144 U. 8. 1; Field v. Clark, 
143 U. S. 649. But where there is no such affirmative recital in the journals, 
there seems to be much contrariety of opinion as to whether the courts will pre- 
sume that the legislature has complied with the Constitution, or whether the act 
is thereby rendered inoperative. 

The question is thus dealt with in the recent case of Pnce v. City of Moiindsville 
(W. Va.), 27 S. E. 219: 

" At the very threshold of this case comes up the inquiry as to whether this 
court is bound by the enrollment of the bill, as an absolute verity, and therefore 
precluded from making inquiry as to whether constitutional requirements have 
been fulfilled in its enactment. The common law, or English rule, which has 
been followed by the Supreme Court of the United States, as to congressional 
enactments, and many State courts, is that the enrollment, ratification and approval 
of an act of the lawmaking branch of the government render the same conclusive 
and unimpeachable, and forever preclude the judiciary from inquiring into the 
procedure in relation thereto prior to its enactment. 

" In England there is no written Constitution controlling the legislative branch 
of the government, and the acts of Parliament, being regarded in their nature as 
judicial — as eminating from the highest tribunal in the land — are placed on the 
same footing and regarded with the same veneration as the judgment of the courts, 
which can not be collaterally attacked. With regard to the enactments of Con- 
gress, there is no provision in the Constitution of the United States authorizing 
the courts to inquire into their constitutionality, either as to the procedure in 
enactment, or as to whether the subject-matter of the act conforms to the Consti- 
tution. By usurpation, in the first place, as is sometimes claimed, the Supreme 
Court of the United States invested itself with the authority to determine whether 
an act of Congress contravened the express provisions of the Constitution ; but 
when.it came to the question as to whether the court should further usurp the 
right to go behind the solemn authentication of an act, and determine whether, 
in the enacting procedure, constitutional requirements had been adhered to, the 
court stopped short, and held that the respect due to co-equal and independent 
divisions of the government requires the judicial department to rely on the solemn 
assurance of the legislative and executive departments that in the passage of the 
act the required constitutional procedure had been fully complied with in all 
respects. Field v. Clark, 143 U. S. 649 (12 Sup. Ct. Bep. 495). 

"The Constitution of this State is not a grant to, but an express limitation of 
the powers of the legislature ; and while it divides the government into three 
co-ordinate departments (the legislative, executive and judicial), and provides 
that they shall be separate and distinct, so that neither shall exercise the powers 
properly belonging to either of the others (Const. Art. 5, sec. 1), it imposes on 
the judiciary the duty of deciding the constitutionality of a law, without limita- 
tion ; thus not only authorizing inquiry as to whether the act itself is within 
constitutional limitations, but also as to whether the same has been enacted in 
conformity with the express mandates of the Constitution. There is no such 
comity between the separate departments of the State government as would require 
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submission to the alleged acts of each other in violation or defiance of the express 
requirements of the Constitution. 

"No unconstitutional enactment in this State can interfere with the rights of 
private citizens unless it is sanctioned by all three of the departments of the State 
government. The Constitution, as the expression of the will of the people, is the 
supreme law, and it is the duty of each department of the State government created 
by it to see that it is preserved inviolate. Their comity is first due to it, and then 
to each other. If one or more of the departments of the government can wholly 
disregard and nullify the wholesome provisions of the Constitution, and then 
impregnably fortify themselves behind their own solemn authentication, this 
' solemn authentication ' becomes a substitute for the Constitution, and the mere 
will of the legislative or executive department, or both, becomes the will of the 
people, and the Constitution is as though it never had been. Being brought into 
disrespect in one feature, the whole thereof is liable to the same disregard and 
irreverence. It is not a case of jealousy between the separate departments, but 
each one, in all its acts, should be ever ready to challenge the most careful scrutiny 
and investigation into its strict allegiance and loyalty to the spirit and letter of 
the instrument which gives it existence and clothes it with power. 

"A different rule prevails in other States, dependent upon the provisions of the 
various Constitutions as construed by their courts of last resort. See Can- v. Coke, 
116 N. C. 226 (22 S. E. Eep. 16), where the question is fully discussed, with an 
elaborate note in 47 Am. St. Hep. 801, 814. To the converse, see Spangler v. 
Jacoby, 14 111. 297 (58 Am. Dec. 571), and elaborate note. The rule established 
in these latter authorities is that 'a bill duly enrolled, authenticated and approved 
is presumed to have been passed by the legislature in conformity with the require- 
ments of the Constitution, unless the contrary is made to affirmatively appear; 
and the proof furnished by the journals of the two houses in the matters of pro- 
cedure must be clear and conclusive to overcome this presumption. ' The journals 
must affirmatively show the omission by the legislature of some essential consti- 
tutional requirement, to overcome the presumption of validity. Heretofore this 
court has followed this rule. Osburn v. Staley, 5 W. Va. 85." 

Mr. Cooley in his work on Constitutional Limitations (p. 163), says on this 
subject (italics ours) : " Each house keeps a journal of its proceedings, which is 
a public record and to which the courts are at liberty to take judicial notice. If 
it should appear from these journals that any act did not receive the requisite 
majority, or that in respect to it the legislature did not follow any requirement of 
the constitution, or that in any other respect, the act was not constitutionally 
adopted, the courts may act upon this evidence and adjudge the statute void, but 
whenever it is acting in the apparent performance of legal functions, every reason- 
able presumption is to be made in favor of the action of the legislative body ; it 
will not be presumed in any case from the mere silence of the journals that either 
house has exceeded its authority or disregarded the constitutional requirements 
in. the passage of legislative acts, unless where the constitution has expi-essly required the 
journals to show the action taken, as,for instance,it requires the yeas and nays to be entered." 

Discrimination between competing omnibus lines at a railroad depot, by giving 
one of them a more favorable stand than is allowed to the other, where both are 
given access to the grounds, is held, in Lucas v. Herbert ( Ind. ), 37 L. R. A. 376, in- 
sufficient to constitute any legal ground of complaint against the railroad company. 
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Government by Injunction in Virginia. — In our December number we 
made some reference to an injunction recently granted by the Virginia Court of 
Appeals in connection with the coal miners' strikes in Southwest Virginia. The 
injunction was preliminary, and, so far as appears, ex parte. But we may readily 
believe that after the hue and cry against "government by injunction," with 
which the country has resounded for the past eighteen months, the Virginia court 
did not act in the matter unadvisedly or lightly, nor without a thorough investi- 
gation of the subject. No written opinion was delivered, but it appears from the 
injunction order that four of the judges concurred and one dissented. We pub- 
lish below a copy of the bill and of the restraining order. It will be observed 
that the scope of the order is much narrower than the prayer of the bill. The 
bill prayed that the defendants be enjoined, not only from trespassing upon plaint- 
iff's property, but " from intimidating or coercing or attempting to intimidate or 
coerce the employees of your orator, with intent to induce said employees to quit 
the service of your orator, and from entering into any combination or conspiracy 
to hinder or obstruct your orator in and about the lawful conduct of its business." 

The order merely restrains the defendants "from entering or in any manner 
trespassing upon the property of the complainant." So that the right of the 
strikers to exercise acts of persuasion elsewhere than on the plaintiff's property 
was left untouched by the order. This may have been due to the unwillingness 
of the court to extend the scope of the injunction, or else to the fact that the 
order granted was deemed to afford sufficient protection under the particular cir- 
cumstances of the case. 

The following is a copy of the proceedings, so far as necessary to a proper 
understanding of the court's action: 

Tom's Creek Coal and Coke Company, 

Complainant, 

v. 

J. W. Evans, et al., 

Respondents. 

To the Honorable, the Judge of the Circuit Court of Wise County, Va. : 

Your orator, Tom's Creek Coal and Coke Company, a corporation under the 
laws of the State of Virginia, complains and says: That it is the owner of valuable 
coal mines, works and plants situate in Wise county, on Big Tom's Creek, and that 
in its works it employs a large number of hands, to-wit: the number of fhree 
hundred and fifty (350), or thereabouts. That, as the owner of such coal mines, 
works and plants, it has been and is engaged in producing and shipping coal, and 
manufacturing and shipping coke, and that it has employed in its said business a 
considerable sum of money which it has expended in acquiring said property, 
conducting its said business, selling its product, etc. 

That its property lies on either side of Big Tom's Creek, and extends for a con- 
siderable distance along the Big Tom's Creek Branch and the Fuller's Branch of 
the Norfolk & Western Railway, including six coal mines and a number of coke 
ovens, of all which complainant is in absolute possession, and has been ever since 
it became its owners. 

Thai on or about the. . . .day of July, 1897, a large number of the men employed 
by your orator quit the employment of your orator, or "struck," as it is called 
among laborers of that class. 



In Equity: Wise Circuit Court. 



1898.] MISCELLANEOUS NOTES. 685 

That the men who so struck are most of them, if not all of them, members of 
a combination or association known as a local branch of the "United Mine- 
Workers of America," and that said strike has been instituted in response to a call 
said to have been issued from the national headquarters of said Association. 

That after said employees ceased to work, and after the strike was instituted, a 
few of the employees of your orator continued at work in its mines and at its coke 
ovens, and that most of said last named employees still continue at work in the 
service of your orator, and are desirous of remaining at work, and will do so un- 
less coerced or intimidated by said "strikers." That with the view of protecting 
its employees, so as aforesaid remaining at work, and for the purpose of preserving 
order and quiet in and around its works, your orator, soon after said strike was in- 
stituted, posted in conspicuous places upon its property, notices that none but those 
actually in the employ of your orator would be permitted upon its property and 
that trespassers would be dealt with according to law. 

That, notwithstanding said notice, divers of said employees, who are not in the 
employ of said Company and are now out on a strike, have entered into an un- 
lawful combination for the purpose of obstructing and preventing complainant 
from conducting its said business, and in pursuance of such combination have in 
considerable bodies entered upon the property of your orator for the express pur- 
pose, by force of numbers and by threats of violence, of compelling the employees 
remaining at work to join said strikers and quit your orator's employment. 

That in order to prevent such trespassing your orator has expressly called the 
attention of such trespassing strikers to the notices posted as aforesaid, and notified 
them by word of mouth to quit said premises. But, notwithstanding these steps 
taken by your orator to preserve order in and upon its works, and to protect all 
employees in the service of the Company, said striking employees have repeated 
their trespasses, and your orator is informed, believes and therefore avers that 
they intend to do so at their will. 

That said trespassers are totally irresponsible financially, and that your orator 
is without adequate remedy at law in view of the insolvency of such trespassers 
and the frequent repetition of their said trespasses, and the great multiplicity of 
suits at law that would be required, and that these facts of themselves are an en- 
couragement to said trespassers in a continuance of their said wilful and unlawful 
acts. That the names of some of said trespassers are known to your orator, and 
these names are as follows: J. W. Evans [and thirty-nine others whose names 
are here omitted]; but many of said trespassers who have combined and confeder- 
ated with those above named for the unlawful purposes aforesaid, are unknown to 
your orator and their names cannot, therefore, be now given. 

Being without remedy in a court of law, your orator files this its bill in a court 
of equity, where alone such matters are cognizable, and prays: 

1 . That the said J. W. Evans [omitting here the names of other defendants], 
and all other parties concerned, whose names may hereafter be ascertained, may 
be made parties respondent hereto, and required to answer the same", but an answer 
under oath is expressly waived. 

2. That the said J. W. Evans [and other defendants named], and any and all 
other parties associated or acting with them in the trespasses in said bill complained 
of, be enjoined and restrained from entering upon the property of complainant, 
Tom's Creek Coal and Coke Company, without the permission in writing of your 
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orator, and from in any manner trespassing upon said premises, and from intimi- 
dating or coercing, or attempting to intimidate or coerce, the employees of your 
orator with intent to induce said employees to quit the service of your orator, and 
from entering into any combination or conspiracy to hinder or obstruct your orator 
in and about the lawful conduct of its business. 

3. That your orator be granted such further and general relief as the exigencies 
of the case may require, and to equity may seem meet. 
And your orator will ever pray, &c. May process issue, directed, &c 

Tom's Creek Coal and Coke Company, 
Hobabt Miller, By Counsel. 

Fulton & McDowell, 

Attorneys. 

An Extract — Copy Teste : 

C. A. Johnson, D. C. 

[Affidavit here omitted.'] 
Upon consideration of this bill, I am of opinion that it is not a proper matter 
for the jurisdiction of a court of chancery ; the injunction is therefore refused. 

July 10, 1897. 

(Signed) W. T. Miller, 

Judge Circuit Court Wise Co., Va. 
Tom's Creek Coal and Coke Co. 

v. 
J. W. Evans, et als. 

An injunction is awarded to restrain each and all of the defendants named in 
the bill from entering, or in any manner trespassing upon the property of the 
complainant, situate on Big Tom's Creek, in Wise county, Virginia, but not to 
take effect until the plaintiff, or some one for it, shall execute bond in the penalty 
of $2,000.00, with sureties conditioned as the law directs, before the Clerk of the 
Circuit Court of Wise county. 

This order is entered after conference with other members of the court, all of 
whom concur in it' except Judge Cardwell, who is of opinion that the bill does not 
make a case coming within the jurisdiction of a court of equity. 

(Signed) John A. Buchanan. 

To the Clerk of the Circuit Court \ 
of Wise county. / 

A Copy — Teste:, 

C. A. Johnson, D. C. 
July IS, 1897. 

A peculiar and novel case of the postponement of the operation of a covenant 
by a reversioner during the existence of a life estate, when the life tenant did not 
join in the covenant, but did join in the conveyance, as well as in a later convey- 
ance of other portions of the properly, is found in Rochester Lodge v. Graham 
(Minn.), 37 L, R. A. 404, were the owner of a life estate in a city lot and the 
owner of a reversion were erecting the first and second stories of a building, while 
a third person was erecting a third story under license from them, and they joined 
in conveying to him the third story, and the reversioner added a covenant to build 
and forever maintain the roof in consideration of a perpetual rent, after which 
both life tenant and reversioner conveyed the rest of the building to another per- 
son. It was held that the latter was in possession, so long a:? the life estate lasted, 
under the life estate, and that during that time the covenant of the reversioner 
could not be enforced against him. 



